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Judicial Assistants

* The President of Malta shall appoint judicial assistants to perform such
functions as are by the Code of Organisation and Civil Procedure or by any
other law assigned to them.

» Judicial assistants shall be appointed from amongst persons who hold the
warrant of advocate.

* |In the performance of their functions judicial assistants shall be assigned to
a court and shall act under the direction and control of the court before
which the case Is pending and shall, in addition to any power lawfully
assigned to them by such court, have the power to order the attendance of
any person for the purpose of giving evidence or to make an affidavit or g
declaration, or to produce documents, at such place and time as they
specify in the order.
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The appointment of judicial assistants

* The appointment of judicial assistants in Malta is an essential aspect of
the judicial system, aimed at supporting the judiciary in the performance
of their duties.

* Here’s a detailed overview of the process, roles, and significance of
judicial assistants in Malta
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Primary Responsibilities

* Conducting legal research to aid judges in their decision-making
processes.

* Drafting judgments, opinions, and other legal documents under the
guidance of the judge.

* Reviewing case files and preparing summaries to help judges understand
the matters hefore them.

* Assisting in case management, including scheduling hearings and
managing court proceedings.

* Providing support during trials, including taking notes and preparing
materials.
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Appointment Process

e Eligibility Criteria: Candidates for the position of judicial assistant are
usually required to possess:

* A law degree from a recognized university.

* Relevant legal experience, often including time spent working in law firms,
government legal departments, or as legal clerks.

* Strong analytical, research, and writing skill
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Selection Process

* The appointment of judicial assistants is typically conducted by the
judiciary, often based on recommendations from judges or relevant judicial
bodies.

* An open call may be held, where candidates are assessed based on their
qualifications, experience, and interviews.
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Appointment Avthority

* The Chief Justice or other senior judicial figures may have the authority to
appoint judicial assistants, ensuring that the appointments align with the
needs of the court and the judiciary.
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Significance of Judicial Assistants

* Efficiency in the Judiciary: Judicial assistants contribute significantly to the
efficiency of the judicial system by helping judges manage their caseloads,
thus reducing delays in the administration of justice.

* Quality of Judgments: By providing thorough legal research and drafting
assistance, judicial assistants help enhance the quality of judgments and
legal decisions, promoting legal certainty and justice.

* Support for Judicial Independence: The presence of well-trained judicial
assistants supports judicial independence, enabling judges to focus on
their core responsibilities without becoming overwhelmed by
administrative tasks.
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Oversight and Accountability

* Supervision by Judges: Judicial assistants work under the supervision of
judges, ensuring that their work aligns with the standards expected within
the judiciary.

* Accountability Mechanisms: Judicial assistants are subject to the sume
ethical standards and accountability mechanisms as other members of the
judiciary, ensuring integrity and professionalism in their roles.
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Judges and Magistrates

* Judges and mugistrutes are appointed by the President of the Republic based on the recommendations
of the Judicial Appointments Committee, as established under Article 96A of the Constitution. The Chief
Justice is appointed by the President following a resolution from the House of Representatives, which
must be supported by a two-thirds majority vote of its members.

Al iud?es and magistrates operate independently of the executive branch and enjoy security of tenure.
To qualify for appointment as a magistrate, an individual must have practiced as a lawyer in Malta for
no less than seven years, while a minimum of twelve years is required for appointment as « iud?e.
Disciplinary measures affecting members of the judiciary, which do not result in removal from office, fall
under the jurisdiction of the Commission for the Administration of Justice. Decisions made by the
Commission in this regard are subject to appeal before the Constitutional Court. In carrying out its
functions, the Commission possesses all the powers conferred upon the courts of civil jurisdiction. Should
the Commission determine that the conduct under investigation may warrant the removal of an
adjudicator, it shall advise the President of the Republic to remove said adjudicator based on established
misconduct or proven incapacity to fulfil their official duties. The adjudicator retains the right to appeal
this recommendation hefore the Constitutional Court.
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Judges and Magistrates cont’d

* |t shall not be lawful for any judge or magistrate to carry out any other
profession, business or trade, or to hold any other office of profit
whatsoever, even though of a temporary nature, with the exception of
any judicial office on any international Court or tribunal or any
International adjudicating body, the office of examiner at the
University of Malta.
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Judges and Magistrates cont’d

. erson shall not be qualified to be appointed a judge of the Superior Courts
unless for a period of, or periods amounting in the aggregate to, not less than
twelve years he has either practised as an advocate in Malta or served as
magistrate in Malta or has partly so practised and partly so served.

* The Chief Justice shall be appointed by the President acting in accordance with a
resolution of the House supported by the votes of not less than two-thirds of all
the members of the House.

* However, if the Resolution is not supported by the votes of not less than two-
thirds of all the members of the House, the person occupnin% the office of Chief
Justice shall, in any circumstance, remain in office until the Resolution is
:Iupported by the votes of not less than two-thirds of all the members of the

ouse.
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Types of oaths

* Oath of Allegiance: Public officials, including members of Parliament and
the President, typically take an Oath of Allegiance to the Republic of
Malta. This emphasizes loyalty to the nation and its institutions.

* Oath of Office: This oath explicitly refers to the duties and responsibilities
associated with the position. It often includes a commitment to uphold the
Constitution and administer duties fairly and impartially.
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The oath of Allegiance

* Article 124(1) under the Third Schedule of the Constitution holds the
Oath of allegiance.

L e solemnly swear/affirm that [ will bear true faith
and allegiance to the people and the Republic of Malta and its
Constitution. (So help me God).”
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The oath of office

* The Oath of Office in Malta is a formal declaration made by individuals
assuming public office, including members of Parliament, the President,
judges, and various public officials. This oath signifies a commitment to
uphold the Constitution, laws, and duties associated with the office. Below
are detailed aspects of the Oath of Office in Malta:
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The legal basis of the oath of office

* Constitution of Malta: The Oath of Office is mandated by the Constitution
of Malta, specifically in Article 65 for members of Parliament and Article
102 for judges and magistrates. Other public officials also take similar
oaths, ensuring adherence to their respective duties.

* Regulatory Framework: The specific wording and procedures for the oath
can be detailed in relevant legal texts and regulations governing the
respective offices.
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Significance of the oath

* Symbol of Commitment: Taking the Oath of Office is a solemn commitment
to the duties and responsibilities of the position. It signifies the official’s
dedication to public service and the principles of democracy.

* Accountability: By taking the oath, officials acknowledge their
accountability to the public and the law, emphasizing the importance of
integrity and ethical conduct in public office.
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Consequences of the breach of the oath

* Legal Ramifications: Breach of the Oath of Office can lead to legal
consequences, including removal from office or criminal prosecution,
depending on the nature of the violation.

* Public Trust: Violations of the oath can erode public trust in government
institutions and officials, highlighting the importance of ethical conduct.
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The significance and requirements of the Oaths
of allegiance and of office.

* A judge of the Superior Courts or a magistrate of the Inferior Courts
shall not enter upon the duties of his office unless he has taken and
subscribed the oath of allegiance and such oath for the due execution
of his office as may be prescribed by any law for the time being In
force in Malta.

« "oath of allegiance" means the oath of allegiance set out in the Third
Schedule to The Constitution or such other oath as may be prescribed
by Parliament.
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Purpose of the oath

* Oath of Office: The primary purpose is to formally commit the individuval to
perform the specific duties and responsibilities associated with a
particular office or position. It emphasizes the obligation to act in
accordance with the laws and regulations governing that office.

* Oath of Allegiance: This oath is a pledge of loyalty to the state or nation,
expressing an individual's fidelity to the country and its institutions. It
signifies a commitment to uphold and defend the sovereignty, laws, and
interests of the nation.
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* Oath of Office: Violating the Oath of Office can lead to disciplinary actions,
removal from office, or even criminal charges, depending on the nature of
the violation. Emphasizes accountability in performing official duties and
ethical conduct in public service.

* Oath of Allegiance: Breaching the Oath of Allegiance may have
consequences such as loss of citizenship or legal status, particularly in
cases of treason or other severe offenses against the state. Reinforces the
ethical and civic responsibilities of individuals towards their country.
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Oaths of Magistrates and Judges

* A judge of the Superior Courts or a magistrate of the inferior courts
shall not enter upon the duties of his office unless he has taken and
subscribed the oath of allegiance and such oath for the due execution
of his office as may be prescribed by any law for the time being In
force in Malta.
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Oaths of allegiance and of office of Lawyers

* Any person on
exercise of the
Appeal, Ina pu

peing so authorized shall, before entering upon the
profession, of advocate take before the Court of

olic sitting of the same court, the oath of allegiance

according to the form referred to in article 10, and the oath of office In
the terms following:

B I do swear, that | will faithfully and with all honesty and

exactness perform the duties of advocate in the courts of justice of
Malta, to the best of my knowledge and ability. So help me God”™
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The oath of allegiance and office of Legal
Procurators

« Any person on being so admitted shall, before commencing to practise
as legal procurator, take before the Court of Appeal, in a public sitting
of the same court, the oath of allegiance according to the form referred
to in article 10, and the oath of office In the terms following:

I, do swear, that | will faithfully and with all honesty and
exactness perform the duties of legal procurator in the courts of justice
of Malta, to the best of my knowledge and ability. So help me God.”
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The Oath of Office of Judicial Assistants

* A judicial assistant shall not enter upon the functions of his office
before he has taken, before the Court of Appeal, the oath of office in
the following terms:

Lo, do swear that I will faithfully and with all honesty
and to the best of my ability perform the duties of judicial assistant as
prescribed by law.”
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Oaths of allegiance and of office to be taken by
judges and magistrates

« Judges shall, before entering on the execution of their office, take, before the President of
Malta, the oath of allegiance set out in the Constitution of Malta and the following oath:

e “I...... doswearthat I will fait@’u_]ly {wrform the duties of Judge without favour or
R/Iartlallty, according to justice and right, and in accordance with the laws and customs of
lalta, to the honour of God and the Republic of Malta, and that | will not hold, either
directly or indirectly, any communication with any suitor in any of the Courts, whether
superior or inferior, his Advocates or Legal PracUrators, or with any other person on
behalf of such suitor, in regard to any sult pending or about to be commenced or
prosecuted in any of the said Courts, except in open court, saving the cases expressly
rovided for by law; and that I will disclose in open court, and make known to the
resident of Malta any such communication as may be made to me. And | do further
swear that | will not act, either directly or indirectly, as an Advocate, or arbitrator, nor
give in any case counsel or advice to agy person in regard to any suit already commag
or to be commenced in any of the said Courts, saving the cases excepted by law,
the permission of the President of Malta first had and obtained upon an applica
that effect. So help me God.”
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Oath of office of the Director General (Courts
and each Registrar

* The Director General (Courts) and each registrar, on entering upon the
execution of their respective offices, shall take, hefore the Court of Appeal,
the oath of allegiance referred to in article 10, and the oath of office in
the following form:

 eeeeeaee... do swear that | will faithfully and with all honesty and
exactness perform the duties of Director General / Registrar, to the hest of
my knowledge, skill and ability. So help me God."
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Oaths of allegiance and office of a Notary

* The notary, before entering upon the exercise of his functions, shall —

* (a) take before the Court of Appeal the oath of allegiance in terms of article 10 of the Code of Organization and Civil Procedure and the
oath of office in the terms following:

o /T , promise and swear that | will faith fully and with all honesty and exactness exercise the office of notary according to the best of
my skill and ability. So help me God. “

&b) v:llrite in a book kept for the purpose in the office of the Attorney General his specimen signature as he is thereafter to use it in signing
eeds;

(c) cause to be registered in the office of the Attorney General the act of his appointment, as well as the date on which he took the oaths
referred to in paragraph(a);

(d) submit to the Notarial Council proof that he has adequate insurance cover for professional liability;

(e) submit to the Notarial Council the personal details and other information required by regulations made by the Minister responsible fo
notarial affairs after consulting the Notarial Council.

* A notary shall not enter upon the exercise of his functions hefore notice of his appointment has been published in the Gazett
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Due process

* What is due process?

* Its importance in the Maltese justice system
* Constitutional and European protections

* Role of the Courts of Justice
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What is Due Process?

* Due process means that a person must be treated fairly and according to
law when their rights are affected.

* It protects individuals against arbitrary decisions by the State.

* It includes the right to a fair hearing, an independent and impartial court,
and appropriate procedural safeguards.

* In Malta, due process is particularly connected with Article 39 of the

Constitution and Article 6 of the European Convention on Human Rights
(14,1
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Right to Fair Trail - Article 6 of the Evropean
Convention on Human Rights

In the determination of his civil rights and obligations or of any criminal charge against him, everyone
is entitled to a fair and rublic hearing within a reasonable time br an independent and impartial
tribunal established by law. Judgment shall be pronounced publicly but the press and public may be
excluded from all or part of the trial in the interests of morals, public order or national security in a
democratic society, where the interests of juveniles or the ?roieciion of the private life of the parties so
require, or to the extent strictly necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice.

IEveryone charged with a criminal offence shall be presumed innocent until proved guilty according to
aw.

Everyone charged with a criminal offence has the following minimum rights: (uLto be informed promptly,
in a language which he understands and in detail, of the nature and cause of the accusation against
him; (b) to have adequate time and facilities for the preparation of his defence; (c) to defend himself in
person or through legal assistance of his own choosing or, if he has not sufficient means to pay for Iegul
assistance, to be given it free when the interests of justice so require; (d) to examine or have examine
witnesses against him and to obtain the attendance and examination of witnesses on his behalf undg
the sume conditions as witnesses against him; (e) to have the free assistance of an interpreter j
cannot understand or speak the lunguage used in court.
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Presumption of Innocence

 “Innocent until proven guilty”
* A fundamental part of due process is the presumption of innocence.

* A person accused of a crime must be treated as innocent until they are
proven guilty or plead guilty.

* The prosecution therefore has an important responsibility to establish the
accused person's guilt.

* This principle protects individuals from being punished simply because
they have been accused.
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* Due process gives an accused person important opportunities to defend
themselves.

* These include:
* Adequate time and facilities to prepare a defence.
* The right to defend themselves personally or through a legal representative.

* Access to legal representation at public expense where the person cannot afford
it and the circumstances require it.

* The ability to examine prosecution witnesses and call witnesses for the defence.

* The right to an interpreter where necessary
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Independent and Impartial Courts

* For due process to work, courts must be independent and impartial.

* Judges and magistrates must decide cases according to the law and
evidence.

* A judge should not have a personal interest in the outcome of a case.
* Malta's Constitution provides protection for judicial independence.

* Judges of the Superior Courts have security of tenure, helping protect them
from improper interference.
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Right to a Hearing Within a Reasonable Time

* Due process is not only about having a trial — it is also about having it
without unreasonable delay.

* Article 39 requires criminal and civil proceedings to receive a fair hearing
within a reasonable time.

* Excessive delays can affect hoth the accused and victims.
* Delays can also make it more difficult to obtain evidence and witnesses.

* The principle aims to ensure that justice is delivered efficiently as well as
fairly.
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Public Hearings and Transparency

* Article 39 generally requires court proceedings to be held in public.
* Public hearings promote transparency and confidence in the justice system.

* The public nature of proceedings allows the administration of justice to be
subject to scrutiny.

* There are exceptions where proceedings may be held privately, including
situations involving issues such as public safety, public order, morality,
minors or the private lives of individuals.
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Appeals and Constitutional Protection

* Due process does not necessarily end with the first court decision.

* Malta has Courts of Appeal that review decisions from lower courts and, in
certain circumstances, Superior Courts.

* The Constitutional Court deals with appeals concerning constitutional
matters.

* The Civil Court, First Hall, also has jurisdiction in constitutional cases.

* This system provides mechanisms for challenging decisions and protecting
fundamental rights
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Why Due Process Matters

 Due process protects everyone.

Prevents arbitrary use of State power.

Protects the rights of accused persons and litigants.
Promotes equality and fairness before the law.
Builds public confidence in Malta's Courts of Justice.

Ensures that justice is not only about the final decision, but also about how that
decision is reached
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